Moritt Hock Hamroff & Horowitz LLP

ATTORNEYS AT LAW A L E RT

SEPTEMBER 2003

UPDATE ON NEW YORK’S NOTICE
REQUIREMENT FOR AUTOMATIC LEASE RENEWALS

Aswe previoudy addressed in our May 2002 Alert, many leases of persona property and

contractsfor service, maintenance or repairs contain an automatic renewal provison that provides,

in effect, that the lease or contract will automatically renew for a specified term unlessthe lessee or

party receiving the service, maintenance or repairs sends notice prior to the expiration of the lease

or contract of ther intention not to renew. Such provisions are unenfor ceable under New

York lawunlessthelessor or service provider sendsby certified mail or serves persondly, written

notice to the lessee or the party receiving the service, maintenance or repairs, caling that party:-s

attention to the existence of such a provison. The notice must be recaeived at least 15, but not

mor e than 30 days prior to the time the lessee or party receiving the service, maintenance or

reparsisrequired to give notice of their intention not to renew. The New Y ork law was amended
in 1999, but has been on the books in one form or another since 1953.

Many of our clients have inquired asto whether alessor or service provider can avoid the
impact of New York's notice statute by use of a choice of law provison in thelr contract
documents. Although no reported decisions had addressed theissue, it was our belief that sncethe
satute wasregulatory in nature, designed to provide protection to New Y ork businesses, that New
Y ork courts would likely exclude the automatic renewa provision from the contractud choice of
law clause, thereby making New Y ork's noti ce statute gpplicable to al |eases and service contracts
with New Y ork residents.

Recently, a trid level court in New York in the case of Andin Internationa v. Matrix
Funding issued adecison which did just that. Notwithstanding a Utah choice of law clausein an
equipment lease agreement, the Court stated that the New Y ork notice satute is gpplicable "[i]n
view of the public policy purpose behind the section.”  Although decisons of thetrid leve courts
are not binding authority on other courts within the State, we believe that the Judge's anadlysisis
indicative of how other New Y ork courts are likely to ruleif faced with the sameissue. Evenina
commercid stting, the Court was concerned with the legidative intent of “ protecting” New Y ork
businesses when it quoted from the Legidative History of the origind 1953 enactment of the
predecessor to the current New York notice law. We repeat the language here because you
cannot make these things up:
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This bill seeks to protect dl busnessmen from fast taking sdes
organizations armed with booby trgps which they plant in business
contractsinvolving equipment rental s*** Undoubtedly, many unsuspecting
amdl busnessmen are taken in by such evil practices which - taken
collectively - are costing those who cannot afford it many thousands of
dollarsyearly.

AlthoughtheNew Y ork legidative's characterization of leasing practicesin the 1950'smay
seem overly harsh today, the court was clear on its resolution of the issue. The useof achoiceof
law provisionto circumvent the statute's reach will not be enforced and compliance with the statute
was necessary notwithstanding a Utah choice of law.

CONCLUSION

Although compliance with statutory notice of renewa provisons adds another layer of
adminigrative burden to equipment lessors and service providers, the lost revenue and increased
collection costs associated with non-compliance may be substantiad. Asadways, attention to detall
in contract administration and statutory compliance can prove to be an effective cost cutting
measure, well worth the initid investment in putting a compliance plan in place.
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