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hile the total number of bankruptcy
cases filed in the year 2004
decreased, Chapter 11 filings

increased by over 2.2% percent! With inter-
est rates rising, and acquisitions and refinanc-
ing of real properties occurring at an ever-
increasing rate, the possibility that real estate
based bankruptcies will multiply over the next
few yearsis more than likely. The availabili-
ty of the Section 1146(c) exemption provided
for in the Bankruptcy Code should therefore
be of great interest to secured creditors.
Several states, counties, and municipalities
impose significant transfer taxes in connection
with conveyances of real property, which is of
concern to secured lenders who plan to take
title, either voluntarily or involuntarily, to real
property collateral from delinquent borrowers.
These taxes often can be eliminated if the
transfer occurs as part of a borrower's conser-
sual or "pre-packaged" Chapter 11 bankruptcy
reorganization plan. Thus, the interpretation
of the provisions of subsection (c) of Section
1146 of the Bankruptcy Code over the past
few yearsis of current importance.

HisTORICAL BACKGROUND OF SECTION
1146(c)

In an effort to ensure that the bankruptcy
process was not unduly hindered by the exclu-
sive effect of other laws, Congress created cer-
tain exceptions to aid the implementation of
plans of reorganization; one example is pro-
viding that transfers of real property would be
free from certain taxes”> According to one
bankruptcy court, Congress enacted Section
1146(c) of the Bankruptcy Code to facilitate
reorganizations by giving debtors tax relief
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from stamp or similar tax, such as transfer
taxes, for transfers of property pursuant to an
instrument of transfer under a confirmed plan.?
By exempting certain transactions from taxes,
Section 1146(c) of the Bankruptcy Code
reduces the obligations encumbering the prop-
erty, thereby making a greater portion of the
sale proceeds available to creditors and afford-
ing debtors a quick and efficient means of dis-
tributing and discharging obligations under a
plan.

Specifically, Section 1146(c) of the
Bankruptcy Code provides that the issuance,
transfer, or exchange of a security, as well as
the making or delivery of an instrument of
transfer, is exempt from any law imposing a
stamp tax or similar tax, if such transactions
arise under a plan confirmed by the court
under 11 U.S.C. 81129.* In order for the tax
exemption provided for in 11 U.S.C. §1146(c)
of the Bankruptcy Code to apply three require-
ments must be met. First, the tax in question
must be a "stamp tax or similar tax." (Taxes
held to be "stamp taxes' for purposes of
Section 1146(c) include gains taxes, mort-
gage-recording taxes, and real-estate transfer
taxes or "deed taxes".)®

Second, the tax must be imposed upon the
"making or delivery of an instrument of trans-
fer."® (Deeds, deeds of trust, and mortgages
have all been held to constitute "instruments
of transfer" under Section 1146(c).)’

Third, the transfer must be under a plan con-
firmed under 11 U.S.C. §1129.

Although some detail will be given on the
first two requirements, this article concen
trates primarily on the interpretation of the
third requirement.®

THE FIRsT Two REQUIREMENTSOF 11 U.S.C.
§1146(c)

The Bankruptcy Code does not define what
constitutes a stamp or similar tax for purposes
of applying the exemption provided for in 11
U.S.C. 81146(c), as a result in order to inter-

pret this Section we must look to case law.®
Courts have held that atax falls within the def -
inition of a"stamp or similar tax" if it contains
certain elements:

(1) the tax is imposed only at the time

of transfer or sale of theitem at issue;

(2) the amount due is determined by

the consideration for, par value of, or

value of the item being transferred;

(3) the tax rate is relatively low, often

about 1% or less of the consideration,

par value or value of the property;

(4) the tax is imposed irrespective of

whether the transferor enjoyed gain or

suffered loss on the underlying sale or

transfer; and

(5) in the case of state documentary

transfer taxes, the tax must be paid as a

prerequisite to recording.®
Courts have held that gains taxes are included
in this definition as:

(1) the tax isimposed on atransaction-

by- transaction basis, payable on trans-

fer, and without regard for other trans-

fers made over a given time;

(2) the consideration recited in the

deed, and paid to the transferor, plays

an essential role in assessing the

amount of tax due, with the primary

elements being the acquisition cost and

the sale cost; and

(3) the gains tax is a prerequisite to

recording.t

By way of example, in the case of Inre 995
Fifth Ave” the court found that the gains tax
was actually assessed on the transfer of real
property rather than on the income generated
thereby, because the gains tax was not based
on the transferor's accrued wealth; the original
purchase price was not adjusted to reflect
depreciation cost deductions originally
allowed in the operation of commercial rea
estate nor was the tax assessed against all
profitable transactions. Further, the court
found that unlike income tax liability, the



transferee was secondarily liable for the
amount owed if the transferor did not pay the
gains tax.

Courts have a'so held that atax levied upon
the recording of a mortgage is a "stamp tax or
similar tax" for purposes of exemption there-
from pursuant to 11 U.S.C. §1146(c). For
example, in the case of In re Baldwin League
of Independent Schools,** the Court found that
the mortgage-recording tax fell under the
Section 1146(c) exemption because:

(1) the amount of the tax was deter-
mined by the consideration cited in the
mortgage document;

(2) payment was a pre-requisite to
recordation; and

(3) the tax was imposed on a written
instrument.

Courts have al'so held that atax levied upon
an instrument transferring an interest in rea
property, commonly characterized as either a
"real-estate transfer”" tax or a "deed" tax, is a
"stamp tax or similar tax" for purposes of
applying the exemption provided by 11 U.S.C.
§1146(c). In the case of In re Jacoby-Bender,
Inc.* the court held that state and city real-
estate transfer taxes were similar to stamp
taxes, and allowed the exemption. The court
focused on the two primary characteristics of
stamp taxes: (1) the amount of the tax is usu-
ally determined by the consideration recited in
the document; and (2) the taxes must be paid
as a pre-requisite to a deed's recordation.
Because real estate transfer taxes are levied at
a rate determined by the consideration or
value of the property conveyed, and their pay-
ment is required before a deed would be
recorded, they were found to be within the
meaning of the exemption.®* The court also
found that theses types of taxes unmistakably
possessed two technical characteristics of
stamp taxes: (1) they are charged on written
instruments; and (2) the written instruments
subject to stamp taxes are recognized in law as
important evidence of the enforcement of
legal rights.*®

Courts have also held that mortgages were
"instruments of transfer" for purposes of the
tax exemption allowed under 11 U.S.C.
§1146(c). For example in the case of Inre
Baldwin League of Independent Schools,” the
court ruled that a convertible mortgage which
transferred the debtor's principal asset could
not be characterized as anything other than an
"instrument of transfer" for purposes of
exemption under 11 U.S.C. 81146(c).
Although the city in that case argued that a
transfer only includes documents such as a
deed, which transfers title to property
absolutely, the court found the term "transfer",
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as defined in the Bankruptcy Code 11 U.S.C.
§101(54), to encompass a broad definition of
transfer including "every mode, direct or indi-
rect, absolute or conditional, voluntary or
involuntary of disposing of or parting with
property or an interest in property."*®

THE THIRD REQUIREMENT. WHEN IS A
TRANSFER M ADE "UNDER A PLAN"

There is of course no doubt that where the
transfer actually occurs under the plan and, the
plan contemplates and provides for the same,
then provided the other requirements dis-
cussed above are met, the exemption applies.
Because confirmation of a plan is a lengthy
process subject to court approval, debtors
often look to sell off assets at an early stage, in
order to generate funds to disburse if and
when aplan is approved. In an effort to facil-
itate and encourage this process some courts
began to apply the exemption with agreat deal
of latitude which in turn started to dilute what
many believe to be the limited purpose and
proper application of 11 U.S.C. 8§1146(c).
Several bankruptcy courts have examined the
language in Section 1146(c) of the Bankruptcy
Code in a variety of contexts with differing
results.

The concept behind the expansion of appli-
cation of the exemption and the adoption of a
very broad reading of the statute was predict-
ed on a belief that "[g]iven the reality of busi-
ness and bankruptcy practice, adopting a rule
that requires all bankruptcy transfers to occur
post-confirmation would seem to frustrate
Section 1146(c)'s stated purpose of facilitating
reorganization in a large number of cases."*
Although a narrow application of the exemp-
tion may not facilitate reorganization, too
broad of an interpretation may go beyond
Congressional  intent in this area
Unfortunately the court decisions in this area
have not been consistent. In fact, for atimeit
seemed that as long as the sale was around the
time of confirmation or could in some way be
tied into confirmation of a plan, that was al
that the courts were going to require in order
to allow the exemption to be applied.

The case which is considered by many to
have been the starting point of an expansionin
the interpretation of this Section, is the Second
Circuit's decision in In re Jacoby-Bender,
Inc® This case, and its progeny, hold that
where a transfer is necessary or intended to
facilitate the confirmation of a plan then it is
"under a plan" within the meaning of 11
U.S.C. 81146(c). In this case, the debtor orig-
inally sought to transfer its property pursuant
to an order under 11 U.S.C. §363, but the court
denied at that time the request to exempt taxes

associated with the sale under 11 U.S.C.
81146(c) as a plan had not yet been con-
firmed.®> However, once the plan was con-
firmed, the court granted a renewed motion to
exempt the taxes under 11 U.S.C. §1146(c).
The Second Circuit affirmed the decision find-
ing that the sale was necessary to consumma-
tion of the plan (as the proceeds of the sale
funded the plan's distribution),? and therefore
the application of the exemption met the intent
of Section 267 of the Bankruptcy Act as
reconstituted in Section 1146 of the
Bankruptcy Code.®

The case of in In re Amsterdam Ave. Dev.
Associates,” followed wherein the court held
that the sal e of an apartment building had been
under a plan within the meaning of 11 U.S.C.
§1146(c), and granted a motion exempting the
debtor from payment of state and city real-
estate transfer taxes.® The court considered it
immaterial that the plan had not mentioned the
delivery of the deed,® and found the case of
Jacoby-Bender to be binding precedent hold-
ing that since consummation of the plan
depended upon the sale, 11 U.S.C. §1146(c)
could properly be applied?

In the case of In re 995 Fifth Ave. Assoc.,?®
the court held that 11 U.S.C. §1146(c) exempt-
ed a debtor from liability under a state gains
tax. However, the Court glossed over the
requirement in 11 U.S.C. §1146(c) that the
transfer be under a confirmed plan, instead
finding that all of the plansfiled by the debtor
(and there were several) contemplated the sale
and thus, even though the sale occurred prior
to confirmation, the transfer was deemed to be
"in connection with confirmation of a plan."?°
In doing so the court effectively added lan-
guage into the statute, i.e. the words "in con-
nection with", to make the exemption fit. No
determination was made as to whether this
interpretation was even proper nor for some
reason did the taxing authorities even raise
this as an issue®

After these cases it seemed there were an
influx of cases with anticipatory sale motions
under 11 U.S.C.8363 including provisions
exempting the taxes associated with the trans-
fersunder 11 U.S.C. §1146(c).** For atimeit
seemed to be that things were going far afield,
although afew courts did put some limitations
on the use of the exemption.*

Up until 2003 only the Fourth Circuit deci -
sion of In re NVR Homes, Inc.,® had tried to
put a stop to the expansion of this language.
In NVR Homes, Inc. the debtor had made
amost 6,800 transfers of real property post
petition in the year and a half it was in bank-
ruptcy. (The debtor was in the business of
building homes). Eventually the debtor filed a



plan and thereafter sought to recapture the real
estate taxes that had been paid during the
entire post-petition period. The lower courts
found that all of the property transfers that
occurred during the bankruptcy case were nec-
essary to, or in furtherance of, a plan and
allowed the exemption to be applied.* These
courts, relying on the Second Circuit decision
of Jacoby-Bender, and taking a very broad
reading of the statute, found that since all of
these transfers allowed the debtor to remain a
viable operation during the bankruptcy
process, they were related to the successful
emergence from bankruptcy under a plan.®

On appeal the Fourth Circuit discussed the
Jacoby-Bender decision in detail, noting that
in that case the Second Circuit had faced "a
succinct issue . . . [of] whether the confirmed
reorganization plan encompassed [a] property
sale, thereby making it part of a 'plan con
firmed' under 81146(c)".** The courtin Inre
NVR Homes, Inc. found the Second Circuit
had applied its test solely to interpret the
extent and scope of a confirmed reorganiza-
tion plan,* pointing out that "Jacoby-Bender
did not deal with a pre-confirmation transfer,
but a post-confirmation transfer that, although
not specificaly authorized by the plan, was
clearly necessary to the confirmed plan's con-
summation."® (This distinction often missed
and misinterpreted by successive courts). The
Fourth Circuit noted that subsequent courts,
"have extended the Second Circuit's language
and altered Jacoby-Bender's holding, chang-
ing the test from 'necessary to the consumma-
tion of a plan', to necessary to the 'confirma-
tion of aplan’,. . . (citations omitted). . . and
[have] applied it to the interpretation of the
scope of §1146(c) itself, rather than just a
plan's provisions."* The Fourth Circuit point-
ed out "[t]he fundamental difference between
the consummation of a plan and the confirma-
tion of a plan is the timing of the events with-
in the bankruptcy process. Consummation or
execution of areorganization plan cannot take
place until the bankruptcy court first confirms
aplan."* The Fourth Circuit found that "every
transfer 'essential’ to a plan’'s confirmation is
by definition 'under a plan confirmed' is fun-
damentally flawed."2 Thus the circuit held
that only those transfers "reviewed and con
firmed by the court" in a plan warranted appli -
cation of the exemption.®

Although the facts of In re NVR Homes, Inc.
would have allowed application of the exemp-
tion only under an incredibly broad reading of
Section 1146(c) of the Bankruptcy Code, more
recent decisions have come down denying
application of the exemptions even under a
more restricted set of facts.

In 2003, the Third Circuit decided In re
Hechinger ,* with the majority of the Circuit
Courts holding that Section 1146(c) of the
Bankruptcy Code may not be applied to any
pre-confirmation transfers under any circum-
stances. The Third Circuit specifically relied
on the "natural" reading of Section 11 U.S.C.
§1146(c) of the Bankruptcy Code and deemed
the words "under a plan confirmed" as used in
the statute to mean, "pursuant to a plan con-
firmed."® In addition, the Third Circuit point-
ed to two other justifications for interpreting
the phrase "under a plan confirmed" to mean
"authorized by" such plan.“® The first were
the general rules of statutory construction that
hold that "identical words used in different
parts of the code are intended to have the same
meanings."# The second was the premise that
tax exemption provisions should be narrowly
construed.®

Unlike some of the earlier cases, such asIn
re NVR Homes, Inc. where the sale was not
done in direct connection with the plan, in In
re Hechinger the debtor had filed aliquidating
plan and disclosure statement contemporane-
ously with an order approving the proposed
sale and bidding procedures for the property.
Although the disclosure statement and bidding
were approved contemporaneously, the auc-
tion was situated to be held just prior to the
confirmation hearing on the plan.
Nevertheless the Third Circuit held that
because the transaction was not made under
the terms of a previously confirmed plan 11
U.S.C. §1146(c) did not apply.*®

Only a short time after the Third Circuit
issued itsruling inln re Hechinger, the case of
Inre National Steel Corp.® was decided in the
Northern District of Illinois and, more recent-
ly, the case of In re Webster Classic Auctions,
Inc was decided in the Middle District of
Florida. In National Steel Corp., the district
court reversed the Bankruptcy Court on the
grounds of plain meaning (as espoused by In
re Hechinger) finding that a sale of real prop-
erty prior to confirmation was not subject to
the exemption even though the goal was to
facilitate a successful reorganization. Like In
re NVR Homes, Inc., the debtor in National
Seel Corp. sought to sell its assets early on,
well prior to the formation and filing of a
Chapter 11 plan. The court in this case held
that the word "confirmed" in the subsection (c)
of Section 1146 of the Bankruptcy Code
makes explicit Congress intent that a plan
must be officially confirmed before 11 U.S.C.
§1146(c) will take effect™

In a more recent case, although the request
to apply the exemption was denied, the court
seemed to once again broaden the application

of the exemption. In acase of first impression
in the Eleventh Circuit, the Florida bankrupt-
cy court ruled in In re Webster Classic
Auctions, Inc., that reimbursement of a stamp
tax paid by a debtor at a real estate closing
does not require that the property be trans-
ferred after confirmation of a reorganization
plan. However, the court held that a pre-con-
firmation transfer must be "contemplated" by
a filed plan if the debtor intends to seek tax
relief.® In Webster Classic Auctions, Inc., a
the time of the sale there was no plan or even
a disclosure statement on file. Moreover the
sale motion did not seek the exemption nor did
the plan oncefiled. Instead by separate subse-
guent motion the debtor sought the exemption.
These facts, similar to those of In re NVR
Homes, Inc., warranted a denial of the request.

However, in rendering its decision the court
held that interpretation of the term "under a
plan confirmed" looks not to the timing of the
transfers, but to the necessity of the transfers
to a proposed plan of reorganization.* The
court adopted and extended the reasoning first
articulated in the Jacoby-Bender case, which
explicitly recognized "Congress's apparent
purpose in enacting Section 1146(c) was to
facilitate reorganizations through giving tax
relief, a purpose served equally well when the
reorganization plan leave details to be settled
in the future."® Although denying the request
in the case before it, the court in Webster
Classic Auctions, Inc., adopted the following
criteria for determining the applicability of
Section 1146(c) of the Bankruptcy Code in the
future:

There must be a plan of reorganization

specifically contemplating a sale of

property, and the plan must ultimately

be confirmed in order for a debtor to

take advantage of Section 1146(c)'s

safe harbor. Any sale of property con-

templated in the plan which is sought

to be sold prior to confirmation must

set out the requirements of Section

1146(c), and must be served on al rel -

evant taxing authorities. The notice to

taxing authorities will be included in
the required Section 363(b) sale
motion. Assuming all of these criteria
are met, a Court must still determine
whether the sale meets all the other
requirements found in Section 363 and

Section 1146(c).

In so deciding, the district court effectively
broadened the Hechinger decision, by again
providing for pre-confirmation motion trans-
fers to be subject to application of the exemp-
tion pursuant to confirmation of a plan.
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CONCLUSION

Notwithstanding the original liberal approach
by courts to interpreting 11 U.S.C. §1146(c),
the recent trend in the circuits, if not some of
the district courts, has been to narrowly con
strue the exemption. The impact of this has as
of yet to be determined. However, one thing is
clear, a key incentive originally used to
encourage purchasers to buy real estate in
bankruptcy cannot be presumed to bein effect.
Rather, application of 11 U.S.C. 81146(c) will
not be applied in an unfettered fashion, and
depending upon the court, the exemption may
be narrowly applied.

Assuming more circuits adopt the narrow
approach of In re Hechinger and In re NVR
Homes, Inc., the question of courseiswill that
truly matter. In smaller cases the dollar loss
may not be that significant, and at worst may
result in a slightly reduced purchase price to
trade off for the loss of the exemption. Inlarg-
er real estate based cases the impact may be
far more significant, and in light of the
increase in filings this may be where the corn-
cern truly arises.® Yet, one can surmise that
if in these larger cases the need to protect and
preserve the use of the exemption is that criti-
cal to an effective reorganization, debtors may
simply be forced to expedite the reorganiza-
tion process in order to avail themselves of the
same. The result would be a benefit to credi-
tors who will reap the windfall not just of the
increased purchase price, but a short road to
confirmation as well. This of course remains
to be seen.”

NoTES
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ZThe court granted the request only insofar as it pertained to a transfer by the
debtor and denied the application of the exemption as pertained to third party
non-debtors. 103 B.R. at 461.

®103 B.R. at 457; see also City of N.Y. v. Smoss Enterprises Corp. (Inre
Smoss Enterprises Corp.), 54 B.R. 950, 952 (E.D.N.Y. 1985) (holding that a
transfer of a parcel of real estate had been under a plan within the meaning of
11 U.S.C. 81146(c), and affirming the exemption from state and city real-
property transfer taxes where the transfer occurred prior to confirmation of the
liquidating plan, but the Court found that transfer was key to confirmation of
the plan and its implementation as the sale proceeds were used to fund the
plan).

7103 B.R. at 457.

2116 B.R. 384.

#|d. at 386.

®1d. at 390.

 Cases also allowing the Section 1146(c) tax exemption for transfers occur -
ring prior to the confirmation of the plan include In re Baldwin League of
Independence Schools, 110 B.R. 125; In re 995 Fifth Ave. Assoc., LP., 127
B.R. 533; In re Permar Provisions, Inc., 79 B.R. 530 (Bankr. E.D.N.Y. 1987);
Inre Amsterdam Ave., 103 B.R. 454; In the Matter of CCA Partnership (CCA
Partnership v. Director of Revenue, Sate of Delaware), 70 B.R. 696 (Bankr.
Del. 1987), aff'd, In the Matter of CCA Partnership (Director of Revenue,
Sate of Delaware v. CCA Partnership), 72 B.R. 765 (D. Del. 1987).

* Even as far as these courts were going some limitations still applied. For
example, courts would not extend the exemption to transfers from a debtor to

"unrelated third parties’. Thus mortgages secured by a non-debtor in order to
facilitate aloan to buy the debtor's property was not subject to the exemption.
See Inre Amsterdam 103 B.R. 454; see also Holland Industries, Inc. v. United
Sates of America (In re Holland Industries, Inc.), 103 B.R. 461, 470 (Bankr.
S.D.N.Y.1989); see also Mensh v. Sainless Steel Corp. (In the case of Eastmet
Corp.), 907 F.2d 1487, 1491 (4th Cir. 1990) (holding that a deed of trust trans-
action between the nondebtor purchaser of the property and third-party lenders
had not been "under a plan”); In re CCA Partnership, 70 B.R. 696; Inre
Cantrup, 53 B.R. 104 (Bankr. Colo. 1985); N.Y. City Dep't of Finance v. 310
Associates, L.P. (In re 310 Associates, L.P.), 282 B.R. 295 (S.D.N.Y. 2002)
(holding transfer not under plan since at the time of transfer debtor had not
even drafted a plan).

3 NVR Homes, Inc. v. Clerks of the Circuit Courts et. al. (In re NVR Homes,
Inc.), 189 F.3d 442 (4th Cir. 1999).

*1d. at 455.

®1d.

*d.
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#|d.

*|d. at 456 (citing In re Smoss Enters. Corp., 54 B.R. at 951 (finding that a
sale was under a plan because "the transfer of property was essential to the

confirmation of the plan")).
“|d.

4d. (citing Fed. R. Bankr.P. 3020, 3022 and stating "By changing and apply-
ing Jacoby-Bender's holding to new and different circumstances, courts used
this altered analysisto not only to determine what transferswere 'under aplan’,
but also what transfers were 'under a plan confirmed'.").

“2|d. at 456.

“|d. at 458.

# 335 F.3d 243 (3rd Cir. 2003).

“1d. at 252.

“Id. at 253.

“71d. at 253.

“1d. at 254 (citing United States v. Centennial Savings Bank FSB), 499 U.S.
573, 583, 111 S.Ct. 1512, 113 L.Ed.2d 608 (1991) (stating that "[t] ax-exemp-
tion and-deferral provisions are to be construed narrowly."); United States v.
Wells Fargo Bank 485 U.S. 351, 354, 108 S.Ct. 1179, 99 L.Ed.2d 368 (1988)
("[e]xemptions from taxation ... must be unambiguously proved."); United
States Trust Co. v. Helvering, 307 U.S. 57, 60, 59 S.Ct. 692, 83 L.Ed. 1104
(1939) (finding "[e]xemptions from taxation do not rest upon implication."));
see also Nat'l Private Truck Council v. Oklahoma Tax Comm'n., 515 U.S. 582,
590, 115 S.Ct. 2351, 132 L.Ed.2d 509 (1995) (noting the "strong background
presumption against [federal] interference with state taxation").

49335 F.3d at 257.

“Sate of 1linois and Washington v. National Steel Corp. (In re National Steel
Corp.), 2003 WL 22089881 (N.D. IIl. 2003).

1 318 B.R. 216 (Bankr. M.D. Fla. 2004).

%2 |d. at 219.

s |d.

 In re Hechinger, 335 F.3d at 261 (Nygaard, J., dissenting).

 |d. at 216 (citing In re Jacoby-Bender, 758 F.2d 840, 841 (2d. Cir. 1985)).
*Inthecaseof InreNVRHomes, Inc, 189 F.3d at 448, recordation and trans-
fer taxes totaled over $8.3 million; the Debtor having made 5,571 transfers of
real property during the post petition period.

" Of course debtors must still be careful to avoid an objection to a plan under
11 U.S.C. §1129(d). Section 1129(c) states: "Notwithstanding any other pro-
vision of this section, on request of a party in interest that is a governmental
unit, the court may not confirm a plan if the principal purpose of the plan is
the avoidance of taxes or the avoidance of the application of section 5 of the
Securities Act of 1933. In any hearing under this subsection, the governmen-
tal unit has the burden of proof on the issuance of avoidance". See In Re Rath
Packing Co., 55 B.R. 528 (Bankr. N.D. lowa 1985) (holding that Section
1129(d) should be strictly construed to impose on the governmental unit an
obligation to prove that the most important purpose of the plan is tax avoid
ance). Compare In re Lopez Dev., Inc. 154 B.R. 607 (Bankr. S.D. Fla 1993)
(finding that use of a plan to sell property and secure exemption was not
thwarted by subsequent dismissal of the case to substantially consummate the
terms of the plan).
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